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TORRUELLA, Chi ef Judge. This appeal raises the question

whet her the reproducti on of i ndependently newsworthy photographs
wi t hout perm ssionis a"fair use" pursuant to 17 U.S. C. § 107 when
t hose phot ographs were acqui red and reproduced i n good faith and t he
wor k had al ready been distributed on a |limted basis.

Because we find that suchuseis fair, we affirmthe district
court's grant of summary judgnent.

BACKGROUND

Appel | ant Niafez, a prof essional phot ographer, took several
phot ogr aphs of Joyce G raud (M ss Puerto Ri co Universe 1997) for usein
G raud' s nodeling portfolio. Nifiez then distributedthe photographs to
vari ous nenbers of the Puerto Ri co nodel i ng community i n accordance
with normal practice. After the photographs had been taken, sone
controversy arose over whet her they were appropriate for a Mss Puerto
Ri co Uni verse, based on the fact that G raud was naked or nearly naked
inat | east one of the photos. Al ocal tel evisionprogramdi spl ayed
t he phot ographs on screen and asked randomciti zens whet her they
bel i eved t he phot ogr aphs wer e "pornographic.” G raud was intervi ened
by two | ocal televisionstations asto her fitnesstoretainthe M ss
Uni ver se Puerto Rico crown. El Vocero then obtained several of the
phot ographs t hrough vari ous means. Over the next week, without Nifiez's
perm ssi on, three of his photographs appearedin El Vocero, alongw th

several articles about the controversy.
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Nufiez cl ai med that the reprint of his photographs in E
Vocero wi t hout his perm ssion violated the Copyright Act of 1976. The
district court appliedthe fair usetest of 17 U.S.C. § 107.!' Focusing
on the "newsworthy" nature of the photographs, the difficulty of
presenting the story w thout the photographs, and the m ni nmal effect on
Nufiez' s phot ogr aphy busi ness, the court concl uded t hat El Vocero had
met the requirenments of 8§ 107 and dism ssed the conplaint with
pr ej udi ce.

DI SCUSSI ON

' In full, 17 U.S.C. &8 107 provides:

Not wi t hst andi ng t he provi sions of sections 106 and
106A, the fair use of a copyrighted work, including such use
by reproductionin copies or phonorecords or by any ot her
means such as criticism coment, news reporting, teaching
(including multiplecopies for cl assroomuse), schol arshi p,
or research, is not an infringement of copyright. In
det er m ni ng whet her t he use nmade of awork i n any particul ar
case is a fair use, the factors to be consi dered shal
i ncl ude-

(1) the purpose and character of the use, including
whet her such use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the copyrighted work

(3) the anpbunt and substantiality of the portion used
inrelation to the copyrighted work as a whol e; and

(4) the ef fect of the use uponthe potential market for
or value of the copyrighted work.

The fact that a work i s unpublished shall not itself
bar a finding of fair use if such finding i s made upon
consideration of all of the above factors.
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A. St andard of Revi ew

Fair useis a mxed question of awand fact. Harper & Row,

Publ i shers, Inc. v. The Nation Enters., 471 U. S. 539, 560 (1985). When
the district court, as here, has found sufficient facts to eval uate
each of the statutory factors, we need not remand but nay det erm ne
fair useas amtter of law. 1d. Al thoughthe factors enunerated by
Congress in 8 107 are not nmeant to be excl usive, they are especial ly
rel evant tothe overall fair useinquiry. ld. W thus exam ne each
factor inturn. The ultimate determ nation of whether auseis fair
requires a case-by-case anal ysis in whichthe four factors areto be
"wei ghed toget her inlight of the purposes of copyright." Canpbell v.

Acuff-Rose Miusic, Inc., 510 U.S. 569, 578 (1994).

B. The Purpose and Character of the Use

The first factor inthefair useinquiryis "the purpose and
character of the use, including whether such useis of a comerci al
nature or i s for nonprofit educati onal purposes.” 17 U.S.C. § 107(1).
The focus of this analysis asks "whether the new work nerely
'super sedes the objects' of the original creation or instead adds

sonet hi ng new. " Canpbell, 510 U S. at 579 (quoti ngFol somv. Marsh, 9

F.Cas. 342, 348 (C.C.D. Mass. 1841)). The nore "transformative" the
newwor k, the l ess the significance of factors that wei gh agai nst fair

use, such as use of a commercial nature. | d.



The district court found t hat appel | ee Cari bbean bot h sought
to"inform and "gain comercially,"” and that the two purposes of f set
each other inthe fair use analysis. For a commercial use to wei gh
heavily agai nst a finding of fair use, it nust invol ve nore than sinply
publicationinaprofit-making venture.? See id. at 584; Anerican

CGeophysical Union v. Texaco, 60 F.3d 913, 921 (2d Cir. 1994)

(expressing wari ness of enphasis on comrerci al use because nost
secondary users seek commercial gain). After all, activities such as
news reporting (whichis explicitly provided for inthe preanbleto 8§
107) "are generally conducted for profit inthis country.” Canpbell,

510 U. S. at 584 (quotingHarper & Row, 471 U. S. at 592). We agreew th

the district court that the commerci al use here, however, constitutes
nore t han nere reproduction for a profitabl e use. The phot ographs were
usedinpart tocreate an enticing |l ead page t hat woul d pronpt readers
t o purchase t he newspaper. Thus El Vocero used t he phot ograph not only
as an ordinary part of a profit-nmaking venture, but with enphasisin an

attenpt toincreaseits revenue. Cf. Haberman v. Hustl er Magazi ne,

Inc., 626 F. Supp. 201, 210 (D. Mass. 1986) (pictures not di spl ayed on

magazi ne cover or advertising, but reproduced in regul ar feature

2 Before the Suprene Court's decisioninCanpbell, several courts had
suggested that any commerci al use was presunptively unfair. See
Canpbel |, 510 U. S. at 572, 577-78. As the Court noted, however, to
foll owsuch a presunpti on woul d contradi ct the exanpl es of fair use
provided for in the preanble to 8 107. [d. at 584.
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section). For this reason, the conmercial nature of the reproduction
counsel s against a finding of fair use.

However, the district court al so found that the pictures were
shown not just totitillate, but alsotoinform Puerto R cans were
general | y concerned about the qualifications of Graud for Mss Puerto
Ri co Uni verse, as is denonstrated by the several tel evision shows
di scussi ng t he phot ographs. This informative functionis confirned by
t he newspaper's presentation of various news articles andinterviewsin
conjunctionw th the reproduction. Appelleereprintedthe pictures not
just toentice the buying public, but toplaceits news articlesin
context; as the district court pointed out, "the pictures were the
story.” It would have been nmuch nore difficult to explain the
controversy wi t hout reproduci ng t he phot ographs. And al t hough such an
expl anat ory need does not always result inafair use finding, see

| owa State Univ. Research Found. v. Anerican Broad. Cos.., Inc., 621

F.2d 57, 60 n.6 (2d Cir. 1980), it weighs in the favor of appel
This is not to say that appel | ee' s use of the phot ographs was
necessarily fair merely because t he phot ographs were used for news
pur poses, nor does it establish a general "newsworthi ness" exception.
First, the Suprenme Court has specifically frowned upon such an

exception. See Harper & Row, 471 U.S. at 561 ("The fact that an

articlearguably is "news' and therefore a productive useis sinply one

factor inafair use analysis."). Second, the problemw th such an
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approach (as the Suprenme Court pointed out) is that it provides an
incentive for theinfringer tocreate "news," sothat its infringenment
fallswithinthe exception. Seeid. at 562. Were a "newswort hy" use
per se fair, journalists and news photographers would be left with
littl e assurance of being rewarded for their work. Seeid. at 558. It
suffices to say here that El Vocero di d not nanuf act ure newswort hi ness,
as it sought not to "scoop" appel | ant by publ i shi ng hi s phot ograph, but
nmerely to provide news reporting to a hungry public. Andthe fact that
the storyisadmttedly onthe tawdry si de of t he news | edger does not
make it any |l ess of a fair use. Seeid. at 561 ("Courts shoul d be
chary of deciding what is and what is not news.").

Rat her, what is inportant here is that plaintiffs’
phot ogr aphs were originally i ntended to appear i n nodel i ng portfolios,
not i nthe newspaper; the former use, not thelatter, notivatedthe
creation of the work. Thus, by using the photographs in conjunction
witheditorial conmentary, El Vocero did not nerely "supersede[] the
objects of theoriginal creation[s]," but instead used the works for "a
further purpose,” givingthema new"neani ng, or nessage."” Canpbell,
510 U. S. at 579. It isthistransformation of the works into news -
and not t he nmere newswort hi ness of the works t hensel ves - t hat wei ghs
infavor of fair use under the first factor of 8§ 107. Seeid. (central

inquiry i s whet her defendant' s use is transformative"); see al so Sony

Corp. of Anerica v. Universal City Studios, Inc., 464 U. S. 417, 478
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(1984) (Bl acknmun, J., dissenting) (key questionis whether defendant's
use "result[s] insone added benefit to the public beyond that produced
by the first author's work").

Appel | ee' s good faith alsoweighsinits favor onthis prong

of thefair usetest. See Harper & Row, 471 U. S. at 562-63; Haber nan,

626 F. Supp. at 211. First, El Vocero attributed the photographsto
Nufiez. Al t hough acknowl edgnent does not excuse i nfringement, the
failuretoacknow edge counts agai nst theinfringer. See MNarell v.
Freeman, 872 F. 2d 907, 914 (9th CGr. 1989). Second, El Vocero obt ai ned
each of the photographs lawfully. An unlawful acquisition of the

copyri ght ed wor k general | y wei ghs agai nst a finding of fair use; no

such theft occurred here. See Habernman, 626 F. Supp. at 211. Third,
as the district court explicitly found, EIl Vocero did not ai mto use
t he phot ographs to conpete wi t h Nifiez, nor to suppl enment his right of
first production, as the phot ographs had al ready been di stributedto
t he nodeling comunity. Seeid. at 212. Finally, appell ee asserts
that it believedingoodfaiththat the photographs were avail abl e for
general, unrestrictedcirculation and redi stribution, and appel | ant
offers little evidence to rebut this assertion.

I n sum the highlighting of the photograph onthe front cover
of El Vocero exposes the comrerci al aspect of the infringing use, and
count s agai nst the appel |l ee. However, the informative nature of the

use, appellee's good faith, and the fact that it would have been
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difficult toreport the news without reprintingthe photograph suggest
t hat on the whole, this factor is either neutral or favors a findi ng of
fair use.
C. Nature of the Copyrighted Work

The second factor focuses on "nature of the copyrighted
work." 17 U.S.C. 8 107(2). Courts have generally considered two
aspects of thework inevaluatingthis factor: first, the extent to
whichit is acreative work enjoying broader copyright protection as

opposed to a factual work requiring broader di ssem nation, see Harper

& Row, 471 U. S. at 563-64, and second, whether it i s unpublished, in
whi ch case the right of first publicationis inplicated, seeid. at
564.

The di strict court suggested, and we agree, that Nufiez's
pi ctures coul d be categori zed as either factual or creative: certainly,
phot ography i s an art formthat requires a significant amount of skill;
however, the phot ographs were not artistic representations desi gned
primarily to express Nifiez' s i deas, enotions, or feelings, but instead
apublicity attenpt to highlight Graud' s abilities as a potenti al

model . Cf. Habernman, 626 F. Supp. at 211 (reproduction of surrealistic

art i n nmagazi ne, where creativity counted agai nst fair use finding).
Gventhedifficulty of characterizing the "nature" of the photographs,
we findthat theinpact of their creativityonthefair usefindingis

neutral .
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Thi s reproducti on, however, does not threaten Nifiez's ri ght
of first publication. Althoughthese photographs had not before been
publ i shed i n a book or public portfolio, they were hardly confi denti al

or secret, as was the manuscript inHarper & Rowprior toits serial

publication. G raud had comm ssioned the pictures for the very purpose
of sem -public di ssem nation. Mreover, their rel ease had created a
scandal , and t he phot ogr aphs had al ready been shown on t he eveni ng news
by the tinme of their publicationinEl Vocero. Finally, Nifiez had not
sought to control further dissemnation during his limted
di stribution: he had not regi stered the copyright prior to publication
i n El Vocero, requiredrecipientsto sign non-disclosure or no-resale
agreenents, or even sought oral prom ses fromreci pients not tore-
di stribute the photographs.

In sum this factor favors appell ee.
D. Anmount and Substantiality of the Use

The third factor is the "anount and substantiality of the
portionusedinrelationtothe copyrighted work as awhole.” 17 U. S. C
8 107(3). However, such aninquiry nmust be a fl exi bl e one, rather than

a sinpl e determ nati on of the percentage used. See Canpbell, 510 U. S.

at 588-89 (acknow edgi ng that for a parody to be effective, it hadto

t ake enough materi al to evoke the original); Harper & Row, 471 U. S. at

565- 67 (enphasi zi ng t he i nportance rat her than t he anount of materi al

copied). The "inquiry must focus upon whet her 't he extent of .
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copying' is consistent with or nore t han necessary to further 'the

pur pose and character of the use.'" Castle Rock, 150 F. 3d at 144

(quoting Canpbell, 510 U.S. at 586-87). |In this case, EI Vocero
adm ttedly copiedthe entire picture; however, to copy any | ess t han
t hat woul d have nade t he pi cture uselesstothe story. As aresult,
likethedistrict court, we count this factor as of little consequence

toour analysis. . Arsinck v. Col unbia Pictures Indus., Inc., 862 F.

Supp. 1044, 1050 (S.D.N. Y. 1994) (fact that entire nobileincludedin
filmdid not hurt defendants).
E. Effect on the Market

The fourth statutory factor requires us to consi der "the
effect of the use upon the potential market for or value of the
copyrighted work." 17 U.S.C. 8 107(4). The district court, when
assessing this factor, exam ned "whet her [ Nufiez' s] busi ness as a
phot ogr apher coul d be hurt," rather than "the market for the pictures,"
and concl uded t hat no evi dence of danage t o Nufiez' s overal | busi ness
had been adduced. We cannot agree with this approach. The statute
explicitly points to the "potential market for or value of the

copyrighted work." 17 U.S.C. 8§ 107(4) (enphasis added). This

statutory | anguage suggests that we should limt our analysistothe
effect of the copying onthe market for the reproduced phot ographs.
The overal | inpact to Niufiez' s businessisirrelevant to a finding of

fair use. See Harper & Row, 471 U. S. at 568. In fact, tothe extent
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t hat t he copyi ng damages a work' s marketability by parodyingit or

criticizingit, thefair usefindingis unaffected. See Canpbell, 510

U.S. at 590. Inshort, thisfactor is "concerned with secondary uses
that, by offering a substitute for the original, usurp a market that

properly bel ongs to the copyright holder.” Infinity Broad. Corp. v.

Ki r kwood, 150 F.3d 104, 110 (2d Cir. 1998).

Qur inquiry, therefore, isrestrainedto: (i) "the extent of
mar ket harmcaused by the particul ar actions of the alleged infringer"”;
and (ii) "whether unrestricted and wi despread conduct of the sort
engaged in by the defendant . . . would result in a substantially
adverse i npact on the potential market." |d. In other words, we
exam ne the effect of this publication on the market, and we al so
det er mi ne whet her wi de-scal e reproducti on of professional photographs
i n newspapers (for simlar purposes) woul d i n general affect the market
for such phot ography. Astothefirst, wefindlittleinpact onthe
mar ket for these specific pictures. Thedistrict court noted that the
pur pose of di ssem nation of the pictures inquestionis not to make
nmoney, but to publicize; they are distributed for free to the
pr of essi onal nodeling community rather than sold for aprofit.® The
fact that arelatively poor reproduction was di spl ayed on t he cover of

a newspaper should not change the demand for the portfolio. If

3 Al though photographs such as these are generally comn ssi oned
directly by t he nodel or the nodel's agent, and pai d for accordi ngly,

t hese particul ar photographs were taken as a favor to Graud's agent.
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anything, it mght increaseit. Cf. Ansinck, 862 F. Supp. at 1049

(noting possi bl e increaseindemand after reproduction); Haber nan, 626
F. Supp. at 212-14 (sane). The anal ysis is conparableinthe abstract:
evenif there was wi despread conduct of this sort, it would havelittle
ef fect on the demand for di ssem nat ed pi ctures because a newspaper
front page is sinply an inadequate substitute for an 8" x 10" gl ossy.
However, the potential market for the photographs m ght al so
i nclude the sal e to newspapers for just this purpose: illustrating
controversy. It istruethat El Vocero' s use of the photograph w t hout
perm ssion essentially destroys this market. There i s no evi dence,
however, that such a market ever existedinthis case. Nifiez does not
suggest that he ever triedto sell portfolio photographs to newspapers,
or even that he had the right to do so under the contract with G raud.

See Ringgold v. Black Entmt Television, Inc., 126 F.3d 70, 81 (2d Gr.

1997). Althoughit is norelikely that other photographers do engage
i n such sal es, and thus t hat wi despread conduct of the type conm tted
by EI Vocero coul d destroy t he newspaper sal e mar ket as a whol e, we
note again the context of this case. Surely the market for
pr of essi onal photographs of nodels publishable only due to the
controversy of the photographitself is small or nonexi stent. See
Infinity, 150 F.3d at 111 (the market nust be "likely to be

devel oped”); Ringgold, 126 F.3d at 81 (avoiding the problem of
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circularity in this factor by considering only "traditional,
reasonable, or likely to be devel oped" markets).

Al t hough our anal ysi s of the effect of this reproduction on
the market is slightly different than that conducted by the di stri ct
court, we reach the sanme result. Because the only discernible effect
of the publication in EIl Vocero was to increase demand for the
phot ogr aph, and because any potential market for resale directly tothe
newspaper was unli kely to be devel oped, this factor favors a fi ndi ng of
fair use.

CONCLUSI ON

Insum the first, second, and fourth factors generally favor
afinding of fair use. The third factor does not seemparticularly
rel evant inthis context. Again, we notethat the findingof fair use

al ways entails a case-by-case anal ysi s, see Canpbell, 510 U S. at 578,

and t he present case i s no exception. Unauthorized reproducti on of
pr of essi onal phot ographs by newspapers will generally violatethe
Copyri ght Act of 1976; inthis context, however, where t he phot ograph
itself is particularly newsworthy, the newspaper acquiredit in good
faith, and t he phot ograph had al ready been di ssem nated, afair use
exi sts under 17 U.S.C. § 107. As aresult, weaffirmthe deci si on of

the district court.
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